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January 30, 2009
The 2009 session of the General Assembly of Virginia convened on January 14, 2009, in the midst of one of the more daunting and fiscally challenging periods faced by the Commonwealth in recent memory. The overriding focus of this year’s “short” 46-day session will most assuredly be upon efforts aimed at addressing a currently projected $2.9 to $3.2 billion revenue shortfall in the 2008–2010 biennial state budget. Indeed, as the session got underway, speculation was that legislators might return to the traditional intent of short legislative sessions and devote the majority of their time and energy to budgetary concerns. Alas, as the deadline for submitting all bills and joint resolutions passed on January 23, 2009 more than 2,100 legislative proposals had been submitted for consideration. As the state legislature pours through these initiatives, it is clear that a number of factors will significantly impact their deliberations.

Virginia has certainly not been spared from the negative impact of the downturn in our national economy. The near collapse of the housing market and disarray in the financial markets, coupled with job losses and decreased consumer spending have resulted in a marked decrease in state revenues generated from real estate, income, and sales and use taxes. As noted above, current estimates project a revenue shortfall somewhere between $2.9 and $3.2 billion. To make matters worse, final budget numbers for 2008 will not be released until sometime in early February and are not anticipated to make the picture any brighter. As it should, the unenviable task of addressing this revenue shortfall and balancing the 2008-2010 biennial budget will be the dominant issue of the 2009 session and will have some bearing upon the consideration of all other legislative initiatives.
As usual, politics will play a key role in the legislative process. In November 2009, elections will be held for the three statewide offices of Governor, Lieutenant Governor and Attorney General, as well as for all 100 seats in the House of Delegates. New Jersey and Virginia will be the only two states in the country to hold gubernatorial contests in 2009, and along with the perceived shift of the Virginia electorate moving from “red” to “blue”, the national spotlight will be on the Commonwealth. With the Republicans holding a slim majority in the House of Delegates, and the critical job of redistricting on the horizon, political posturing will most definitely have an influence over the ensuing days of the 2009 session. 
National political considerations will also undoubtedly exert some influence over this year’s legislative session. Gov. Tim Kaine’s recent appointment to serve as Chairman of the Democratic National Committee has resulted in a not too surprising disparate reaction between Republicans and Democrats serving in the Virginia legislature. On one hand, Republicans have criticized the Governor for accepting the DNC post, during a time when Virginia’s economic and budget challenges cry out for bipartisan cooperation, and question his ability to reach across party lines when serving as his party’s most ardent partisan. On the other hand, Democrats have responded that the Governor’s new, temporarily “part-time” position will not keep him from doing what is best for Virginia, and may indeed ultimately benefit the Commonwealth by having him work so closely with our newly-elected President during the pending federal economic stimulus plan discussions.  Only time will tell… 
ABC-VA will once again maintain an active presence before the state legislature in order to protect and promote the best interests of our members and the merit shop construction industry. Our primary objective this session will be to encourage state legislators to refrain from advocating any initiatives that would place additional undue burdens upon business owners and employers during these challenging economic times. The following provides highlights of some of the key legislative proposals that we are currently tracking:

BUDGET: In his State of the Commonwealth address presented on the first day of the 2009 session, Governor Tim Kaine outlined his primary strategies for closing the projected revenue shortfall in the 2008-2010 biennial budget. The governor’s proposed plan to balance the budget includes: (i) an approximate $400 million cut in education, including reduced funding for K–12 administrative and support personnel, funding reductions of 15% for state colleges and universities and 10% for community colleges, and a $27.5 million cut in the general fund for school construction grants; (ii) an approximate $400 million cut in Virginia’s Medicaid program achieved through capping enrollment in certain programs, freezing or reducing provider reimbursement rates and delaying the expansion of certain services; (iii) a record-breaking $490 million withdrawal from the Revenue Stabilization Fund (Rainy-Day Fund); (iv) a doubling of the excise tax on cigarettes to 60 cents per pack (with revenues dedicated to Medicaid); (v) the elimination of approximately 1,500 state jobs through attrition, previously announced cuts and 500 additional cuts; (vi) the elimination of the “dealer discount” on retailers’ sales and use tax that is currently in place to compensate retailers for the cost of collecting and remitting such taxes; and (vii) the authorization of corrections officers to release nonviolent offenders for good behavior up to 90 days early.

Admittedly with an eye turned toward the ongoing deliberations over the proposed federal economic stimulus package, the House Appropriations Committee and Senate Finance Committee will now evaluate the Governor’s proposed budget amendments and recommend revisions - HB 1600 (Putney) and SB 850 (Colgan) – 2008- 2010 Budget Amendments. Leaders on both sides of the aisle have publicly questioned the Governor’s revised revenue estimates and expressed concern that the budget deficit will be greater than projected. In addition, concerns over raising taxes, any taxes, during a recession have also come to the fore, specifically in opposition to the proposed increase in the tobacco tax and elimination of the “dealer discount”.  Republicans in the House have pointed out that Virginia is one of the top five states in spending growth over the last decade (according to the National Association of State Budget Officers). By more than doubling during that time frame, the growth in the state budget has outpaced the state’s growth in population, as well as the rate of inflation. Members of the legislature have clearly indicated their belief that priorities should be re-examined, efficiencies in governmental operations need to be re-evaluated and additional cuts in government spending must be considered. ABC-VA concurs with this approach and will continue to support a bipartisan effort aimed at reaching an accord that equitably balances the 2008 -2010 state budget, and sets Virginia on a long term course to successfully weather these current difficult economic times and operate more cost effectively in the future. 

CONTRACTOR / TRADESMEN LICENSURE:  Two proposals have been introduced seeking to address the perceived problem of unlicensed contractors and/or tradesmen performing construction services in certain jurisdictions. While ABC-VA agrees with the worthy intent of each of these initiatives to address unlicensed construction activity, we argued that the solutions offered by each of these bills were problematic and fraught with the potential for unintended negative consequences. 
HB 2078 (Oder) – Building Officials Authority to Issue Summons:  This proposal sought to amend the Uniform Statewide Building Code in order to grant local government entities the ability, through ordinance, to authorize a local building official to issue a court summons for unlicensed activity carried out by any person required to be licensed by the State Board for Contractors. Under this measure, a 
building official could conceivably be placed in the position of determining whether a contractor on a project was duly licensed for the work being performed, and even more troubling, whether 

a worker (i.e. helper, laborer, apprentice, etc.) on a project was duly licensed to perform a specific construction activity or task. ABC-VA argued that such authority would be well beyond the area of expertise and the practical capabilities of a typical building official. In addition, ABC-VA pointed out that this measure was unnecessary since existing regulations of the Department of Professional and Occupational Regulation (DPOR) authorize the State Board for Contractors to pursue criminal sanctions (Class 1 misdemeanor) for unlicensed construction activity. Under existing law, a complaint of unlicensed activity reported to DPOR is handled by the agency’s Complaint and Investigation Division. This division works closely with the appropriate local Commonwealth’s Attorney office to investigate the allegation, with any resultant charges or court summons to be issued by the local Commonwealth’s Attorney.  After much consultation and effort to reach a workable solution, the patron agreed to pull HB 2078 and have it forwarded to the Virginia Housing Commission, in order to have concerns regarding unlicensed construction activity studied further. 
HB 2095 (Orrock) – Tradesmen Licensure of Building Framers and Masonry Workers:  A related measure, HB 2095 sought to include “building framers” and “masonry” workers under the statutory definition of tradesman, thus requiring such workers to be licensed by the State Board for Contractors. This proposal was introduced at the urging of the Spotsylvania County Board of Supervisors and according to the patron, was prompted in response to concerns relating to an apparently unlicensed company that was found to have been performing substandard masonry work. The Department of Professional and Occupational Regulation has the statutory authority to study and recommend the regulation of professions and occupations. It typically gives consideration to requiring the licensure or certification of a particular occupation or profession based upon either a groundswell of support for such regulation from individuals or organizations engaged in the given profession or occupation, or in response to concerns or problems associated with the practice of the profession or occupation, such as widespread incidences of accidents or injuries, or a multitude of consumer complaints. Neither of these factors came into play in the introduction of HB 2095. 
ABC-VA possesses an established record of promoting and facilitating the highest possible level of professionalism and expertise in all construction trades. In this particular instance, however, we questioned the call to establish licensing regulations for the two referenced trades, based essentially upon specific problems associated with a single, troublesome contractor. As with the proposal noted above, we also argued that current regulations provide a means by which to take disciplinary action against a licensed contractor for work performed by its employees, and to pursue criminal sanctions against any individual or company engaged in unlicensed activity. A coalition of industry groups joined in opposing this measure including the Homebuilders Association of Virginia, the Masonry Institute, NFIB and the Virginia Chamber of Commerce.  Despite the patron’s generous effort to amend this measure in order to accommodate the opposition, a subcommittee of the House Committee on General Laws ultimately agreed to recommend that HB 2095 be “laid on the table”, effectively ending consideration of this initiative.
ILLEGAL IMMIGRATION: Unlike last year’s session when more than 100 legislative initiatives were introduced aimed at cracking down on illegal immigration, including many that sought to impose 
additional burdens and liabilities upon employers, only a handful of measures addressing this issue have been introduced before the 2009 session. ABC-VA is tracking two such measures posing a potential impact upon construction industry employers.
HB 1689 (Tata) – Penalty for Assisting Illegal Alien:  This measure sought to establish a criminal sanction (Class 1 misdemeanor) for any person who, with the intent to violate federal immigration laws, fraudulently assists an individual known to be an illegal alien, in acquiring or attempting to acquire a benefit, service, status or privilege to which an illegal alien is not lawfully entitled. In establishing such a high legal test and narrow application, many including ABC-VA questioned both the intent and necessity of this proposal. With such questions in mind, the House Committee on Courts of Justice agreed to strike this measure from its docket.

HB 2121 (Nichols) – Verification of Employment Eligibility with E-Verify: This proposal mirrors a number of bills introduced during the 2008 session, in proposing to require all contractors and subcontractors seeking to contract with state and local government entities, to register and participate in the federal Electronic Work Verification Program (E-Verify), or similar electronic verification system, to determine that their employees and independent contractors are legally eligible for employment in the United States. This bill also stipulates that contractors and subcontractors on such public work are required to verify the legal status of their employees and independent contractors, and are prohibited from employing or contracting with any individual who is determined to not be legally eligible for employment. Any business violating these requirements would be barred from contracting with state and local government entities for a period of one year, and any contract or subcontract entered into between such business and a public entity would be immediately terminated. In addition, any contractor or subcontractor failing to register and participate in the E-Verify program would be considered ineligible for prequalification to enter into public contracts. 
ABC-VA opposes this measure due to the fact that it would place an undue burden upon contractors to verify the legal status of their employees, above and beyond current federal requirements (I-9 documentation). We also question the legal authority and inherent liability for a contractor to verify the legal status of an independent contractor with which it is doing business, since an independent contractor is just that, and not an employee of the contractor. In addition, the E-Verify system is currently established as a voluntary program in which employers may choose to participate. In fact, in response to a legal challenge brought by ABC and several other employer groups, the U. S. Department of Justice recently agreed to suspend implementation of a new rule mandating that federal contractors utilize the E-verify program. This new rule was scheduled to go into effect on January 15, 2009. As a result of the Department’s decision to suspend implementation of this new mandate, federal contracts will not require contractors to utilize the E-Verify system, until at least May 21, 2009. ABC’s legal challenge to the rule mandating participation in the program by federal contractors is pending.
HB 2121 is currently before the House Committee on Courts of Justice which includes several legislators that were sympathetic to similar measures that were introduced and ultimately rejected during last year’s General Assembly session. It is expected that this bill will be heard before this committee next week.
ABC –VA also expressed opposition to a related measure SB 1499 (Barker) – State Employee and Contractor Verification of Employment with E-Verify. This proposal sought to require state agencies to verify the social security numbers of newly hired employees through participation in the E-Verify program, and to include a provision in all contracts requiring contractors to utilize the E-Verify program 

in order to verify the social security numbers of employees hired during the performance of the contract. SB 1499 was defeated before the Senate Committee on General Laws and Technology.  
GREEN:  In his State of the Commonwealth address, Governor Kaine highlighted the administration’s focus upon renewable energy, energy conservation and green jobs as encompassed in his “Renew Virginia” initiative. This special effort is aimed at protecting the environment, developing new sources 
of sustainable energy and creating new business and employment opportunities connected to these objectives. A wide range of legislative proposals has subsequently been introduced that encourage the private sector, and in some cases direct the public sector, to utilize environmentally responsible practices, products and services. The intent behind many of these measures is two-fold in seeking to promote energy efficiency and environmental stewardship, while also stimulating economic expansion through the development and deployment of renewable energy sources and energy efficient products and methods; the promotion of energy conservation; and the commensurate creation of employment opportunities tied to meeting enhanced environmental standards. ABC-VA is supporting many of these worthwhile measures as beneficial to the construction industry.
A number of measures have been introduced that seek to establish incentive programs designed to encourage the use of green roof technology in the construction, repair or remodeling of residential and commercial buildings. HB 1975 (Ware, R.L.) and SB 1058 (Whipple ) – Local Government Green Roof Incentives focus upon granting local government entities the authority to implement such incentive programs in the form of reduced fees and taxes, and regulatory flexibility for the use of such technology including: (i) a reduction in permit fees, (ii) a streamlined process for the approval of building permits, and (iii) a reduction in any gross receipts tax on “green roof contractors” as defined by local ordinance. These measures have garnered widespread support and are moving quickly through the legislative process. HB 1975 was approved unanimously by the House and is currently before the Senate Committee on Finance. SB 1058 was approved unanimously by the Senate and will now be considered by the House Committee on Counties, Cities and Towns.  
A related measure, HB 1828 (Fralin) – Local Government and Water Authority Green Roof Incentives seeks to authorize both local governments and local water authorities to establish rate incentive programs designed to encourage the use of green roof technology. Under this proposal, any established rate incentives would be based upon the percentage of stormwater runoff reduction resulting from the use of such green roof technology. HB 1828 has been approved by the House Committee on Counties, Cities and Towns and is currently before the House of Delegates.
HB 2387 (Ebbin) and SB 1252(Petersen) – Green Public Buildings Act: In April 2007, Governor Kaine issued an executive order requiring that the construction of all new state buildings over 5,000 square feet in size and  the renovations of any state buildings costing more than 50 percent of the assessed building value, be designed and constructed to energy performance standards at least as stringent as the U. S. Green Building Council’s LEED rating system or the U. S. Environmental Protection Agency / Department of Energy’s “Energy Star” rating. These two legislative proposals are essentially aimed at ratifying this executive order in the Code of Virginia. Each would require that any public body (state and local) entering the design phase for construction of a new building greater than 5,000 square feet, or for the renovation of a building where the cost exceeds 50 percent of the value of the building, to carry out such work to either the LEED silver, or Green Globes two globes standards. These measures provide that exemptions to these requirements may be granted by the Director of the Department of General Services for state projects, or the governing body of a locality or school board for local 
projects. Such exemptions would only be granted if LEED or Green Globes standards do not exist for the type of building being constructed or due to special circumstances that make construction to such standards unfeasible.

HB 2387 is currently before the House Committee on General Laws and SB 1252 is before the Senate Committee on General Laws and Technology. While these proposals are recognized as offering an environmentally sound and energy saving concept, they may face a difficult path, due to the projected increase in up front costs associated with building to LEED or Green Globes standards. In fact 
the Department of General Services has indicated that it would anticipate an initial one to three percent increase in costs for design and construction of a LEED silver certified building, and estimates that approximately $800 million in state construction alone would be impacted by these proposals.
Unfortunately, ABC-VA anticipates that in light of current budgetary challenges, many legislators will focus upon these increased up front costs, rather than upon the potential long-term operating savings that could be realized as a result of implementing these standards. 

CONTRACTS: A perennially controversial and complex issue was once again raised in a proposal seeking to modify the allowable indemnification and hold-harmless provisions that may apply in public contracts for construction services. 
HB 1710 (Oder) – Public Contracts – Indemnification Provisions:  Under current law, any provision in a public contract for construction by which the contractor performing the prescribed work purports to  indemnify or hold harmless another party to the contract against liability for damage arising out of bodily injury or property damage caused by or resulting “solely” from the negligence of such other party or its agents or employees, is considered to be against public policy and is void and unenforceable. HB 1710 sought to modify this provision to provide that any indemnification or hold harmless clause that purports to indemnify or hold harmless another party to a public contract against liability for damages arising out of either bodily injury or property damage resulting “in whole or in part” from the negligence of such other party, to be against public policy and considered void and unenforceable. 
The debate over agreeable indemnification and hold-harmless contract provisions inherently strikes a divide between owners/users and general contractors, as well as between general contractors and subcontractors. Absent a groundswell of support for the modifications sought by this proposal, a subcommittee of the House Committee on General Laws recommended that HB 1710 be referred to the Virginia Housing Commission for further study of this issue. ABC-VA fully supported this decision.
NOTE:  ABC-VA members are encouraged to take an active role in the legislative process. The Constituent Viewpoint office provides a convenient means to have your voice heard. This office provides a toll-free message center to take calls from citizens of the Commonwealth wishing to express an opinion on legislative issues. Callers will be asked to provide their name and address, and will be able to leave a message expressing their opinion on a particular issue of interest. The message will then be transmitted to the constituent’s appropriate legislator. The Constituent Viewpoint toll-free line is (800) 889-0229. Callers in Richmond may dial 698-1990.
For additional information on any of the issues outlined above, please contact Harold B. Kelly, Vice President, ABC-VA at the Central Virginia Region office: (804) 346-4222
ABC-VA Vision: To be Virginia's premier construction association.

ABC-VA Mission: To provide value to Virginia's construction community through education and training, networking, and political advocacy in a way that promotes the merit shop philosophy and free enterprise, maximizes our members' success, and enhances our industry's image so that our members and their employees prosper.
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